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QUESTION 1 (70 MARKS) 


Some extracts from the Workplace Relationships Act 2010 (Cth) (the Act) follow: 


3 Principal object 


The principal object of this Act is to provide a framework for cooperative workplace relations 
which promotes the economic prosperity and welfare of the people of Australia by: 


(a) encouraging the pursuit of high employment, improved living standards, low inflation 
and international competitiveness through higher productivity and a flexible and fair 
labour market; 

(6) providing an economically sustainable safety net of minimum conditions for those 
whose employment is regulated by the Act; and 

(c) ensuring that, as far as possible, the primary responsibility for determining matters 
affecting the employment relationship rests with the employer and employees at the 
workplace or enterprise level. 


4 Definitions 

Commission means the Australian Industrial Relationships Commission. 
88 Manner in which the Commission is constituted 

The Commission is constituted by two or more members. 

Part 10 — Awards 

513 Allowable award matters 


(1) Subject to this Part, an award may include terms about the following matters (allowable 
award matters) only: 


(a) ordinary time hours of work and the time within which they are performed, rest 
breaks, notice periods and variations to working hours; 
(6) annual leave loadings; 
(c) leave for the purpose of seeking other employment after the giving of a notice of 
termination by an employer to an employee; 
(d) observance of days declared by or under a law of a State or Territory to be 
observed generally within that State or Territory, or a region of that State or Territory, 
as public holidays by employees who work in that State, Territory or region, and 
entitlements of employees to payment in respect of those days; 
(e) monetary allowances for: 
(i) expenses incurred in the course of employment; or 
(ii) responsibilities or skills that are not taken into account in rates of pay for 
employees; or 
(iii) disabilities associated with the performance of particular tasks or work in 
particular conditions or locations; 
(2) An award may include terms about the matters referred to in subsection (1) only to the 
extent that the terms provide minimum safety net entitlements. 


552 Variation of awards—general 
(1) The Commission must not make an order varying an award except if the variation is 
essential to the maintenance of minimum safety net entitlements (see section 553); 
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553 Variation of awards if essential to maintain minimum safety net 

entitlements 

(1) An employer, employee or organisation bound by an award may apply to the 
Commission for an order varying the award on the ground that that the variation is essential 
to the maintenance of minimum safety net entitlements. 

(2) If an application is made under subsection (1), the Commission must take such steps as 
it thinks appropriate to ensure that each employer, employee and organisation bound by the 
award, and any other interested persons and bodies, are made aware of the application. 

(3) The Commission may make an order under this subsection varying the award only if the 
Commission is satisfied that: 

(a) the variation is essential to the maintenance of minimum safety net entitlements; and 

(b) the making of the variation would not operate as a disincentive to agreement-making at 
the workplace level; 


574 Awards of Commission are final 

(1) Subject to this Act, an award or an award-related order (including an award or order 
made on appeal): 

(a) is final and conclusive; and 

(6) must not be challenged, appealed against, reviewed, quashed or called in question in 
any court; and 

(c) is not subject to prohibition, mandamus or injunction in any court on any account. 

(2) An award or an award-related order is not invalid because it was made by the 
Commission constituted otherwise than as provided by this Act. 


In December 2010, the Australian Industrial Relationships Commission (the Commission), a 
statutory body comprised of three members, one of which is a chair, makes in accordance 
with the Act an award entitled the General Retail Industry Award 2010 (the award). The 
award sets out the minimum terms and conditions of employment for workers in the general 
retail sector in Australia. The award amongst other things contains a provision requiring an 
employee to work reasonable overtime. 


On 11 January this year, the Australian Retail Checkout Workers Union (the Union) submits 
to the Commission a letter requesting that the award be varied by deleting the provision 
requiring an employee to work reasonable overtime and by inserting into the award the 
following clauses: 


1 Reasonable Hours of Work 


1.1An employer must not require an employee to work unreasonable hours of work. 
1.2Without limited the generality of paragraph 1.1, the following are to be considered in 
determining what are unreasonable hours of work: 
a) The total number of hours that exceed the ordinary, or in the case of part-time 
workers the agreed hours of work; 

b) The total number of hours worked on any particular day or shift; 

c) The total number of hours worked over an extended period; or 

d) The number of hours worked without a break. 


2 Reasonable Overtime 

2.1 Subject to this clause an employer may require an employee to work reasonable 
overtime at overtime rates — other than employees employed part-time 

2.2 An employee may refuse to work hours in excess of ordinary hours on a particular day 
for reasons which may include, but are not limited to, the employee’s family responsibilities 
or the pre-arranged personal commitments of the employee. 
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2.3 An employer shall pay an employee $100 for each hour of overtime worked. 


The Union's letter asserts only that the variation is essential to the maintenance of minimum 
safety net entitlements, because there is a problem with working time in Australia: a large 
number of Australian retail employees work long hours; this number is increasing; and this 
number is relatively greater than other comparable countries. 


On 13 January, the Commission places a notice informing employers, employees and other 
organisations bound by the award of the Union’s request in the Sydney Times, a newspaper 
distributed in New South Wales and not available online. The notice invites interested parties 
to submit written comments to the Commission by no later than 18 January. The 
Commission receives responses from Duncan, an employee of Xmart; and Worst and More, 
a chain of shops for men’s clothing in NSW. In its submission, Worst and More includes two 
reports prepared by ABCD, an economic consultancy firm: Hours of Work, which finds that 
the working hours of retail workers are decreasing; and Employee and Employer Attitudes to 
Working Hours, which finds that retail employees want to work overtime because of the 
better rates of pay. Both reports suggest that the variation will hinder agreement-making in 
the workplace. Dolts, one of the largest employers of retail workers in Australia, does not 
make a submission. Its human resources manager fails to see the notice in the newspaper. 


On 19 January, citing the high workload of the Commission’s members, the chair of the 
Commission asks Dennis, a Commission employee, to summarise the received submissions 
concerning the Union’s request and to prepare a memo recommending a decision. On 31 
January, Dennis recommends that the award be varied as requested by the Union. In 
support of his recommendation, he cites only a Government policy document that stipulates 
that working parents should spend more time with their children. It makes no reference to the 
effect the variation will have on the ability of Worst and More to make agreements with its 
employees. 


On 1 February, the chair of the Commission, does not read Dennis’s memo, but 
nevertheless varies the award as requested by the Union. 


Worst and More and Dolts are extremely disappointed. They believe the award will lead to 
massive increases in the prices that consumers will have to pay for various retail goods, 
because they will have to hire thousands of extra staff in order to comply with the terms of 
the revised award. 


Advise on each of the following: 

(a) the court or courts that have jurisdiction to provide judicial review of the 
Commission’s decision (if any); and the remedy or remedies that should be 
sought; and 

(b) what ground(s) could be argued on behalf of Worst and More and Dolts in 
challenging the Commission’s decision and the prospects of success. 


Assume that the Union is an organisation for the purposes of the Act. 
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QUESTION 2 (30 MARKS), WITH EACH PART WORTH 10 MARKS 
a) Explain Hope v Bathurst City Council (1980) 144 CLR 1. 
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b) How should cases dealt with under the doctrine of legitimate expectations be dealt with 
following the decision of the High Court in Minister for Immigration and Border 
Protection v WZARH [2015] HCA 40 (2015)? 


c) 
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In Kirk v Industrial Court of New South Wales (2010) 239 CLR 531, what arguments 
did French CJ, Gummow, Hayne, Crennan, Kiefel and Bell JJ make to support their 
conclusion that s 179(1) of the /ndustrial Relations Act 1996 (NSW) did not preclude 
judicial review of the errors of the law committed by the Industrial Court? 


Please remember - This examination paper MUST BE HANDED IN. Failure to do so may result in 
the cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 


